Berman order was deemed to be "guilty" of a "crime" and cast beyond the boundaries of the society. I then suggest that at least some aspects of modern civil forfeiture law may fulfill a similar function. Indeed, the importance of this symbolic aspect of civil forfeiture may provide a way of thinking about the Supreme Court's recent jurisprudence in this area.
My analysis proceeds in three parts. Part I summarizes the Court's decisions in Bennis and Ursery and surveys some of the criticisms of those decisions and of modern forfeiture law generally. This discussion reveals that, despite the references to history, neither side in the forfeiture debate has attempted seriously to understand the practice of taking legal action against non-human perpetrators or to explore how that practice might still be relevant today. Part II traces the history of such legal actions from antiquity to medieval and early modern England and Europe, and suggests that these legal proceedings created a societal ritual 5 for removing a transgressor from the community to expiate a wrong. Significantly, for the purpose of these actions, it appears to have been irrelevant whether or not the owner of the offending object was guilty. Indeed, the actions against objects were considered completely separate from any civil or criminal actions that might be taken against the owner. Finally, Part III attempts to link these historical proceedings with modern forfeiture law. Still today, a forfeiture proceeding can serve to remove an offensive symbol of wrongdoing from the community, thereby fulfilling a social function that is quite different from the desire to punish the culpable individual who may have used the object in question.
Certainly our society may continue to seize objects for a variety of reasons distinct from the symbolic function I discuss. For example, it has often been argued (both historically and in modern times) that knowledge-conversational forms, gestures, news items-itself constitutes our apprehension of reality.
15. The term "ritual" will be used throughout this Article to mean a formal, socially standardized, and repetitive action wrapped in a web of symbolism that serves to channel emotion, define experience, and guide understanding. See DAVID I. KERTZER, RITUAL, POLITICS AND POWER 8 (1988) . This relatively broad definition follows the conceptual understanding employed by most contemporary anthropologists. Until a generation ago, the term "ritual" was more often used only to describe supernatural or religious rites. That earlier definition stemmed from Emile Durkheim's influential statement that rituals are "rules of conduct which prescribe how a man should comport himself in the presence of... sacred objects." EMILE DURKHEIM, THE ELEMENTARY FORMS OF RELIGIOUS LIFE 56 (Joseph W. Swain trans., 1915) . Durkheim believed that rituals were coercive moral forces dictating acceptable behavior and, as such, identified rituals with organized religion. Contemporary cultural scholars have broadened the focus somewhat by studying how all members in a culture use the narratives produced by various social institutions to construct meaning. Thus, ritual has become "an analytical category that helps us deal with the chaos of human experience and put it into a coherent framework." KERTZER, supra, at 8; see also id. at 1-14 (examining interplay of politics, symbolism, and ritual). the longevity of forfeiture practice is explainable in part because those with legal authority derive economic benefit from seizing property. 16 This Article makes no attempt to rebut these contentions, for I am not here concerned with trying to explain why forfeitures or trials of animals and inanimate objects have occurred. Nor do I take a normative position on either the wisdom or the constitutionality of civil forfeiture. Rather, I argue that we cannot debate the efficacy of forfeiture without first recognizing all the possible functions forfeiture might fulfill for a community. 7 And the symbolic aspect of forfeiture provides one possible way of understanding the practice that appears to have been overlooked. In addition, focusing on this symbolic function may shed useful light on the Court's evocation of history in Bennis and Ursery.
In the end, by understanding a custom seemingly so unenlightened, we may come to understand our own need for symbolic rituals to cleanse a community after a wrong has been done." s Only then can a debate about the uses and abuses of civil forfeiture truly begin. 16 . See, e.g., PHILIPPE DE BEAUMANOIR, COUTUMES DE BEAUVAISIS § 1944 (A.M. Salmon ed., A. Picard 1970) (1283) (suggesting that the animal trials served only as a profitable source of income for the feudal lords); HENRY HYDE, FORFEITING OUR PROPERTY RIGHTS 30 (1995) (" [L] aw enforcement officials are allowed to keep all the proceeds from the property they confiscate, an invitation to uncontrollable abuse.").
17. It is important to recognize the difference between exploring the possible social functions of a practice and explaining why that practice exists. Critics have often attacked functionalist arguments for implying an unproved causal link. See, e.g., JON ELSTER, ULYSSES AND THE SIRENS: STUDIES IN RATIONALITY AND IRRATIONALITY 32 (1979) ("A large body of sociological literature seems to rest upon an implicit regulative idea that if you can demonstrate that a given pattern has unintended, unrecognized and beneficial effects, then you have explained why it exists and persists."). However, this Article does not explore the possible social functions of legal proceedings against non-human transgressors for the purpose of showing why these proceedings took place. Rather, a discussion of social function is useful in order to recognize the cultural roles such proceedings may fulfill.
18. Professor John Langbein likewise has used historical European and English judicial practices to illuminate contemporary American legal procedures regarding plea bargaining, see 
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I. BENNIS, URSERY, AND THE CRITICS OF MODERN FORFEITURE LAW
This Part summarizes the Supreme Court's recent pronouncements on civil forfeiture, Bennis v. Michigan 9 and United States v. Ursery.°A lthough the opinions for the Court in both cases simply recite historical precedents undergirding civil forfeiture without much analysis, both cases endorse concepts that, as we will see, are rooted in the historical understanding of forfeiture as a symbolic cleansing of an object that has transgressed societal norms. Bennis adopts the idea that the culpability of the object's owner is irrelevant because the object itself is deemed to be guilty. And Ursery endorses the notion that forfeiture is a remedial action brought against the object to make the community whole and is therefore distinct from criminal sanctions that may be pursued against the owner.
A. Bennis v. Michigan: The Object Is Guilty Even if the Owner Is Not
The Bennis case began in the fall of 1988 along Eight Mile Road in Detroit, where prostitutes were enjoying "a flourishing business." 2 ' In response to demands from residents of the area "for relief from the blighting effect of a disagreeable vice market," 22 Wayne County prosecutors revived a Prohibition-era statute that had been used against smugglers importing liquor from Canada. 23 This law permitted prosecutors to declare certain property used in criminal activity a "public nuisance" and to confiscate it. 2 4 Subsequently, the Wayne County police spotted John Bennis engaged in an illicit act with a prostitute in the 1977 Pontiac that he and his wife Tina jointly owned. 25 John Bennis was charged with "gross indecency," for which he subsequently was convicted and fined. 26 The State of Michigan then went further and attempted to seize the automobile under the public nuisance law.
At the nuisance proceeding in the trial court, Tina Bennis testified-without contradiction-that she had no knowledge of her 19 . 516 U.S. 442 (1996) . 20. 518 U.S. 267 (1996) husband's use of the car for illicit acts. 27 The Michigan Supreme Court nonetheless upheld the forfeiture, concluding that Tina Bennis's claim of innocence was "without constitutional consequence" under the Due Process Clause of the Fourteenth Amendment. 2 " After surveying the forfeiture jurisprudence of the United States Supreme Court, the Michigan court concluded that "[h]istorically, consideration was not given to the innocence of an owner because the property subject to forfeiture was the evil sought to be remedied. ' 29 The United States Supreme Court affirmed, with Chief Justice William Rehnquist writing for the five-to-four majority. The opinion for the Court is notable in part because, except for one paragraph that refers to the general deterrent value of forfeiture proceedings," it never discusess any possible rationale supporting the Court's decision to uphold a forfeiture against an innocent owner. Rather, the Court simply recites what it calls "a long and unbroken line of cases" permitting such an action." Moreover, none of the passages quoted from this line of cases provides a rationale either. Thus, it appears from the decision that civil forfeiture against an innocent owner rests only on the invocation of precedent, without any historical analysis or explanation.
Chief Justice Rehnquist's survey of Supreme Court precedent begins with The Palmyra 2 in 1827. In that case, the Court rejected a shipowner's contention that his vessel could not be forfeited for privateering unless he was convicted of the charge. Instead, the Court determined that "[t]he thing is here primarily considered the offender, or rather the offence is attached primarily to the thing." 33 Similarly, in Harmony v. United States,' an 1844 decision, Justice Story wrote for the Court that "[t]he vessel which commits the aggression is treated as the offender, as the guilty instrument or thing to which the forfeiture attaches, without any reference whatsoever to the character or conduct of the owner." 5 The decision also quotes Chief Justice Marshall in another admiralty case: This is not a proceeding against the owner; it is a proceeding against the vessel for an offence committed by the vessel; which Berman is not the less an offence, and does not the less subject her to forfeiture because it was committed without the authority and against the will of the owner. 36 The Court's opinion in Bennis continues with an 1877 case, Dobbins's Distillery v. United States, 37 which involved the forfeiture of a distillery because the lessee of the property had failed to pay federal taxes. Although the purportedly innocent owner objected to the forfeiture, the Dobbins's Distillery Court noted that "[t]hroughout the trial, the claimant appears to have assumed, as the theory of the defence to the information, that he was the accused party, and that he was on trial for a criminal offence created and defined by an Act of Congress." 38 However, according to the Court, "the forfeiture claimed in the information is aimed against the distillery," 39 and "[n]othing can be plainer in legal decision than the proposition that the offence therein defined is attached primarily to the distillery, and the real and personal property used in connection with the same, without any regard whatsoever to the personal misconduct or responsibility of the owner.... 4 " Indeed, the decision in Dobbins's Distillery quotes the earlier language in The Palmyra and Harmony to support its understanding of forfeiture proceedings. 4 1 Turning to twentieth-century cases, the Bennis Court cites a 1921 decision, J.W. Goldsmith, Jr.-Grant Co. v. United States. 4 2 In that case, the Court acknowledged that seizing the property of an innocent owner "seems to violate that justice which should be the foundation of the due process of law required by the Constitution" and indicated that, "[i]f the case were the first of its kind, it and its apparent paradoxes might compel a lengthy discussion to harmonize [the forfeiture] with the accepted tests of human conduct. 43 Nevertheless, relying on Dobbins's Distillery and the cases cited therein, the Court concluded that forfeiture was "too firmly rooted in the punitive and remedial jurisprudence of the country to be now displaced."' Goldsmith-Grant is also the first of this line of cases to refer explicitly to the older English actions against inanimate objects. The Court observed that there "is some analogy" between the forfeiture scheme at issue and "the law of deodand by which a personal chattel that was the immediate cause of the death of any reasonable creature was forfeited." 45 As to a possible rationale underlying deodands, the Court referred to a "superstitious reason" for the law 46 but did not elaborate, preferring instead to quote Blackstone's theory "'[t]hat such misfortunes are in part owing to the negligence of the owner, and therefore, he is properly punishable by such forfeiture.""' 7 Thus, the more "superstitious" reasons that might be embedded in the history of deodands were left unexplored. 48 Although the subsequent decision in Van Oster v. Kansas 49 did little more than invoke Dobbins's Distillery and Goldsmith-Grant to justify upholding a forfeiture against a purportedly innocent owner, the 1974 opinion for the Court in Calero-Toledo v. Pearson Yacht Leasing"° (the final case in this line cited in the Bennis decision) again pointed to the link between deodands and forfeiture actions. The Court even went so far as to observe that "[t]he origins of the deodand are traceable to Biblical and pre-Judeo-Christian practices, which reflected the view that the instrument of death was accused and that religious expiation was required." 51 Ultimately, however, the decision only invokes this historical precedent and never actually explores the quasi-religious justifications for deodands or how these justifications might still be relevant.
Having discussed the foregoing cases, the decision for the Court in Bennis concludes, as did the Court in Goldsmith-Grant, that the historical practice of forfeiture itself justifies its continuation. Indeed, it is quite striking that Chief Justice Rehnquist not only fails to mention possible religious or symbolic justifications for civil forfeiture but also appears to find it unnecessary to provide any justification at all for forfeiture practice beyond adherence to precedent. The opinion of the Court devotes only one paragraph, near the end of the decision, to a discussion of forfeiture's justifications, concluding rather half-heartedly that forfeitures, even Berman from innocent owners, can serve a deterrent purpose. 52 Justice Clarence Thomas wrote a separate concurrence, acknowledging the seeming unfairness of the forfeiture as applied to Tina Bennis, but relying, like the Chief Justice, on historical practice: "One unaware of the history of forfeiture laws and 200 years of this Court's precedent regarding such laws," he wrote, "might well assume that such a scheme is lawless-a violation of due process."" Justice Thomas, however, approved the practice of depriving potentially innocent owners of their property because tradition sanctified such practice: "As detailed in the Court's opinion and the cases cited therein, forfeiture of property without proof of the owner's wrongdoing ... has been permitted in England and this country, both before and after the adoption of the Fifth and Fourteenth Amendments." 5 4 Justice Thomas cited the Court's plurality in Burnham v. Superior Court 5 for the proposition that a process of law traceable to settled usage in England and this country must be considered to comport with due process of law. 56 To the surprise of some commentators, Justice Ruth Bader Ginsburg joined the majority in affirming the forfeiture. 57 Her brief concurrence will be discussed in more detail below. For now it will suffice to note that, although her opinion does not explicitly refer to the history of forfeiture practices at all, it does appear to invoke the idea that forfeiture may have a symbolic function, an idea that can perhaps best be understood by analyzing the history of legal proceedings against inanimate objects and animals.
In dissent, Justice John Paul Stevens called the notion of finding objects guilty a "hoary fiction" 58 and noted that the seizure of the car could not be justified under any of what he considered to be the plausible rationales for forfeiture. Thus, for example, he observed that the car was not contraband, which might render seizure necessary to remove it from circulation. 59 It was not stolen property that must be returned to the owner as restitution. 6° Justice Stevens does acknowledge in a footnote, however, that there might be another possible rationale underlying the forfeiture, namely "that the neighborhood where the offense occurred exhibited an ongoing 'nuisance condition' because it had a reputation for illicit activity, and the car contributed to that 'condition."'" However, he dismisses this theory as "tenuous." 65 According to Justice Stevens, "any other stationary part of the neighborhood where such an offense could take place-a shed, for example, or an apartment-could be forfeited on the same rationale," and he therefore rejects the idea.' Nevertheless, a review of the history underlying forfeiture indicates that perhaps this rationale should not be dismissed quite so easily. 67 
B. United States v. Ursery: The Difference Between Forfeiture and Punishment
The Supreme Court's decision in Ursery concerned whether forfeiture should be deemed to be "punishment" such that a forfeiture action accompanying a criminal proceeding violates the Double Jeopardy Clause of the Fifth Amendment. As in Bennis, the Chief Justice, writing for the Court, cites historical precedent dating to "the earliest years of this Nation" ' as well as "at common law" 69 to support his view that forfeiture is not "punishment." And, as in Bennis, there is little explanation of any rationale underlying the forfeiture/punishment distinction.
Ursery was a consolidation of two different cases. In the first, Michigan police found marijuana growing adjacent to Guy Ursery's house and discovered marijuana seeds, stems, stalks, and a growlight within the house. In both cases, the Courts of Appeals ruled that the imposition of both criminal penalties and civil forfeitures violated the Double Jeopardy Clause. According to the appellate panels, the forfeiture actions at issue constituted "punishment" for purposes of double jeopardy and therefore could not be imposed in addition to the criminal penalties.
The Supreme Court reversed. 3 While acknowledging that the Double Jeopardy Clause "serves the function of preventing both 'successive punishments... and successive prosecutions,". the Court nevertheless ruled that the forfeiture actions at issue (and civil forfeitures generally) did not constitute punishment, and thus the Double Jeopardy Clause did not apply. 7 " According to the Court, "[s]ince the earliest years of this Nation, Congress has authorized the Government to seek parallel in rem civil forfeiture actions and criminal prosecutions based upon the same underlying events." 76 Further, the Court declared that "a long line" of prior Supreme Court cases had "consistently" concluded that the Double Jeopardy Clause does not apply to civil forfeitures because such forfeitures do not impose punishment. 77 As in Bennis, the Court reviewed historical precedent. According to the Ursery Court, at common law a criminal conviction was never considered a bar to civil forfeiture." 1 Thus, "[f]or the Various Items Court to have held that the forfeiture was prohibited by the prior criminal proceeding would have been directly contrary to the common-law rule, and would have called into question the constitutionality of forfeiture statutes thought constitutional for over a century. ' While the Bennis decision devotes one paragraph to discussing a possible rationale underlying forfeiture practice, the Ursery Court nowhere attempts to justify its treatment of civil forfeiture as remedial rather than punitive, beyond the simple fact of historical practice. Instead, the Court emphasizes the dispositive nature of its historical analysis, pointing out that "[e]vidence of a longstanding legislative practice 'goes a long way in the direction of proving the presence of unassailable grounds for the constitutionality of the practice,.' 83 and that "'[i]n applying a provision like that of double jeopardy, which is rooted in history and is not an evolving concept.., a long course of adjudication in this Court carries impressive authority. ' 85 Ursery firmly ruled, based exclusively on the invocation of historical practice, that in rem civil forfeiture is a "remedial civil sanction" that "does not constitute a punishment under the Double Jeopardy Clause." 6 By stressing the "remedial" nature of these forfeitures, the Court made clear that a forfeiture action is brought on behalf of the community to make it whole rather than simply to provide additional punishment against an individual human being."
C. The Critics
While the decisions in Bennis and Ursery fail to illuminate the history on which they rely, the critics of these decisions, and of civil forfeiture generally, have not provided much guidance either. Indeed, those critics who have acknowledged this history have generally done so solely to dismiss forfeiture as an archaic "legal fiction" with irrational roots. Such a perspective ignores any possibility that the history of proceedings against non-human transgressors might provide some insight into forfeiture practice today.
The most extensive published broadside against forfeiture law to date is Leonard W. Levy's A License to Steal: The Forfeiture of Property." As the title suggests, Levy's work is an excoriation of modern forfeiture practice. As he states bluntly in his preface, "[i]n the case of civil forfeiture, unfairness and injustice always prevail." 89 Although Levy devotes his first chapter to a review of the history underlying modern forfeiture, it appears that his sole aim in doing so is to expose the purportedly nonsensical roots of the practice. Thus, he makes no effort to understand the law of deodands as anything other than a primitive and pointless custom. Instead, he quotes Blackstone, who dismissed the law of deodands as having a "superstitious purpose" derived from the "blind days of popery. '
85. See id. at 280. 86. Id. at 278. 87. In its most recent pronouncement on forfeiture, United States v. Bajakajian, 118 S. Ct. 2028 (1998), the Supreme Court again invoked the history of actions against inanimate objects to support the conclusion that civil in rem forfeitures are actions against the object, rather than punishment against the individual for an offense. Id. at 2034-35. The Court also reiterated that, "[h]istorically, the conduct of the property owner was irrelevant; indeed, the owner of forfeited property could be entirely innocent of any crime." Id. at 2034. The Court held, however, that the Excessive Fines Clause of the Eighth Amendment governed forfeiture proceedings and then voided as excessive a $250,000 forfeiture based on a failure to report currency to customs officials.
88. LEVY, supra note 3. 89. Id. at x. 90. Id. at 15 (quoting 1 WILLIAM BLACKSTONE, COMMENTARIES *300).
Rather than attempting to understand how the proceedings against animals and inanimate objects might have been viewed in their own time, Levy focuses on various after-the-fact policy justifications offered by Blackstone and other more modern legal commentators. 9 ' Not surprisingly, Levy concludes that there is no adequate explanation "why a rational legal system regarded the dumb beast or the inanimate object as a guilty party deserving punishment." ' Therefore, to Levy, "[t]he law of deodands, like the law of civil forfeiture, was a tissue of legal fictions and contradictions. It was also unjust to its core." 93 Other forfeiture critics have taken a similar approach. Thus, the history of legal proceedings against non-human transgressors has been described as the root of "the curious and archaic legal fictions upon which all civil forfeitures are premised." 94 The "fiction" that objects can be guilty of crimes has been described as "anachronistic," ' 95 "ancient and obsolete," ' "repugnant," 97 and a "perversion." 9 8 One commentator has labeled this supposed fiction "about as irrational and unjust a proposition as a sober mind can concoct," ' and another has rejected it as "simply too fantastic to require much rebuttal."'"° Still another has written that "civil forfeiture statutes would almost surely be struck down as unconstitutional were it not for the courts' continued reliance on an ancient common law doctrine that is no longer relevant and is unrecognized in any other segment of our society.''° Even those who have sought to defend modern forfeiture laws have acknowledged that the "guilty property fiction... is an easy target" for critics."°9 Berman Criticism of the Supreme Court's decisions in Bennis and Ursery has likewise addressed the Court's reliance on history. One commentator argues that "the majority's decision in Bennis turns back the clock from the present to the past, resorting to ancient fictions that have little, if any, relevance today."' 3 Another writer has posited that "none of the original bases of in rem forfeiture have relevance in today's legal proceedings" and criticized the Bennis Court for choosing "to unquestioningly promote the ancient legal fiction of the guilt of inanimate objects."'" Similarly, the Ursery decision has been condemned because it "appears to reinforce [an] antiquated [guilty property] fiction" that "is no longer viable as a justification for powerful and broadly sweeping modern forfeiture What is most remarkable about these criticisms is that none even attempts to understand the legal proceedings against non-human transgressors from the perspective of those who originally took part in the proceedings."° Instead, simply because we now consider it irrational to find an inanimate object or an animal guilty of a crime, these critics assume that this history could not possibly provide a justification for (or even an understanding of) modern forfeiture law. 07 Thus, both the Court and its critics have failed to seek insight from the very history they invoke to support their positions. Although possible policy justifications are offered or discarded, neither side in the forfeiture debate attempts to ask what type of societal role these proceedings might have played and whether forfeiture might possibly fulfill a similar role today. Accordingly, this history deserves 106. At least one commentator has gone so far as to ask the appropriate question: "What function did the personification fiction perform, and what is there about deodand that bears any relationship to civil forfeiture which would justify reliance on it?" Piety, supra note 95, at 931. However, she dismisses the inquiry as "unanswerable," id., and falls back on the legal positivist notion that the personification fiction was used simply because it was the law, id. a long-overdue second look.
II. NARRATIVES OF GUILT AND EXPIATION: THE HISTORY OF LEGAL PROCEEDINGS AGAINST INANIMATE OBJECTS AND
ANIMALS
When a transgressor breaches a societal norm, the act, by definition, causes a rift in the social fabric. In response, the community must construct a narrative,"° or provide "social meaning""' 9 for understanding and healing that breach.
Anthropologists have long recognized that narratives are the vehicle by which we construct the meaning we take from the world around us. These narratives provide a framework to interpret what we experience and a language for describing reality. "Every telling is an arbitrary imposition of meaning on the flow of memory... every telling is interpretive.'
arratives are particularly relied upon in times of change, disorientation, and trauma. Thus, a disaster will stimulate "pronouncements, prayers, eulogies, addresses, white papers, and other formal offerings that later dissolve back into the welter of conversation characterizing the ordinary business of living together."" A society's primary social institutions must function as storytellers at such crisis moments. Religious narratives and their accompanying rituals are the clearest example of an institution constructing meaning out of death and other irrational and frightening events. "2 The rites link us to our past and future by 108 . See supra note 14. 109. Some scholars have preferred to use the term "social meaning" to describe the broad inquiry I encapsulate in the word "narrative." See, e.g., Lawrence Lessig, The Regulation of Social Meaning, 62 U. CHI. L. REV. 943 (1995) . But regardless of the label, both concepts are similar attempts "to find a way to speak of the frameworks of understanding within which individuals live; a way to describe what they take or understand various actions, or inactions, or statuses to be; and a way to understand how the understandings change." Id. at 952. Both of these concepts must be distinguished, however, from the idea of a "social norm." Cass Sunstein has defined "norms" as "social attitudes of approval and disapproval, specifying what ought to be done and what ought not to be done." Cass R. Sunstein, Social Norms and Social Roles, 96 COLUM. L. REV. 903, 911 (1996) . Although the study of social norms is obviously related to the study of how meaning is constructed (and a social norm is certainly a "narrative" as I use that term), it is important to understand that the issue of social norms centers more on the question of the optimal societal rules for regulating external behavior, whereas I have chosen to pursue a less normative and more psychological account of how people come to apprehend and describe reality, as well as the possible effect these narrative choices might have for the community. Nevertheless, my conclusions may be valuable for those who seek to use forfeiture law to enforce social norms. Berman enacting enduring and underlying patterns."' And the narratives provide explanations, or affirmations of faith, or parables, all of which create a framework for understanding the crisis event and healing psychological wounds. Thus, it has been said that cultural narratives provide a "shield against terror.""" Courts too are social institutions that tell stories about chaotic events. Legal processes provide cultural narratives for imposing order and asserting the primacy of the community. Indeed, the English word "law" derives from Old Norse, where the word not only referred to rules of conduct, but also to the community itself, which shared those laws." 5 Thus, the term "outlaw" originally described someone who had been expelled from the community and therefore literally stood outside the law." 6 Banishment is one way in which communities reassert a shared moral order after the breach of a norm. By casting out the transgressor, the community redefines its own boundaries and creates a narrative whereby a tainted, element is deemed to be "beyond the pale" of the society."
7 Through a "status degradation ceremony,"" ' the transgressor is "ritually separated from a place in the legitimate order... [and] defined as standing at a place opposed to it."" ' 9 Imposing this new degraded status on the transgressor, whether temporarily or permanently, is "a means of demarcating the boundaries between the normative community and those who ha[ve] offended against it."' 2 We are familiar with such banishment rituals involving human members of society who breach norms of behavior. These individuals are expelled from public life, usually through incarceration, after first taking part in a legal proceeding that functions as a "status degradation ceremony." However, as this Part demonstrates, various cultures, including our own, have at times taken similar action against non-human actors by creating a narrative whereby an inanimate object or an animal that transgresses the established order is deemed to have committed a crime and is punished as the guilty party. While it is certainly true that the cultural meaning ascribed to such historical rituals may have been very different from our present conception of guilt and punishment, nevertheless, by focusing on the narratives created in these rituals, we may gain insight about current practice.
This Part begins with a brief survey of historical evidence about the trials of inanimate objects and animals in ancient Greece and then describes English and European trials from the ninth to the nineteenth centuries. We shall see that, for the purpose of these proceedings, it appears to have been irrelevant whether the owner of the transgressing object or animal was at all responsible for the "crime." Rather, these actions were seen as necessary to restore the society's equilibrium, and they were pursued on behalf of the community in proceedings that were wholly separate from any criminal or civil penalties that might lie against the owner. Thus, although modern commentators often refer to these proceedings as resting on a "legal fiction" that non-human actors could be guilty of crimes, there is no indication that these proceedings were actually conceptualized as "fictions" or that somehow the "real" parties before the court were the human owners. Instead, these trials demonstrate the extremes to which communities would go to remove the taint that accompanied a violation of the established order, no matter what form the transgression might take.
A. Appeasing the Furies in Ancient Greece
On the north side of the Athenian Acropolis stood a building called the Prytaneion, which acted as a ceremonial center of the city and as a site for special social functions.' 21 In addition, a law court located in the building was dedicated to hearing only three kinds of cases: those in which (1) a murderer was unknown or could not be found; (2) a death was caused by an inanimate object; or (3) an animal had killed a human being.
No substantive governmental activity appears to have taken place at the Prytaneion.'" Rather, it was "the common hearth of the city, which represented the unity and vitality of the community.' ' This jurisdictional dispute suggests that the action against the object was not conceived as a fiction standing in for a trial against a negligent or guilty owner. Rather, the javelin was considered to be capable of its own guilt, quite apart from the person who threw it, and the community took action to rid itself of the moral taint attaching to the object itself. Greeks banished inanimate objects in precisely the same way that a person would be ostracized for committing a crime. 133 Thus, after a statue fell on a man, the statue was tried, found guilty, and cast into the sea beyond the borders."' This belief in the guilt of objects even extended to the requirement that, if a person committed suicide, the hand that struck the fatal blow be severed and buried separately from the body.' 35 Evidence exists that many societies throughout the world have conducted similar proceedings and rituals against inanimate objects.
Hyde presents examples of actions against trees, rocks, arrows, swords, axes, houses, boats, wooden idols, and even glaciers, for the damage done to mountain valleys. 136 He argues that these trials were required to restore the "moral equilibrium" of the community after a killing.' 37 For the Greeks, it was necessary to ascribe guilt and punishment to the offending object or animal lest the Furies, avenging spirits of the dead person, create misfortunes throughout the land.' 38 Indeed, the sense of "moral equilibrium" described by Hyde is expressed frequently in Greek dramas, where plagues, famine, storms, and other misfortunes in the natural world are often attributable to an unexpiated wrong within the society. 39 Plato goes so far as to view the guilt from a killing as attaching to the family of the deceased, rather than to the accused:
[I]f any lifeless thing deprive a man of life, except in the case of a thunderbolt or other fatal dart sent from the gods-whether a man is killed by lifeless objects falling upon him, or his falling upon them, the nearest of kin shall appoint the nearest neighbor to be a judge and thereby acquit himself and the whole family of guilt. And he shall cast forth the guilty thing beyond the whose duty it was to remove beyond the border the inanimate object which had fallen upon the man.") The trial was therefore necessary to cleanse the family and, by implication, the community as a whole.
Perhaps most illuminating is the ceremony held each year at the Prytaneion during Roman times, in which an axe was ceremonially tried, declared guilty, condemned, and cast into the sea.' 41 This ceremony was understood to be "in commemoration of the traditional first slaying of an ox on the Acropolis in prehistoric times."' 4 2 Again, it is clear that the action was prosecuted on behalf of the community to remove a symbol of moral guilt so as to redeem the community and establish equilibrium. As with the hand that was severed from the body of a person who committed suicide, so too a guilty object would be seized by the community and symbolically removed from the body politic.
B. "Banishing" Transgressors Through Forfeiture, Excommunication, and Execution in England and Europe
After the collapse of the Roman Empire, many societies in Europe developed traditions whereby inanimate objects and animals that caused the death of human beings were cast out of the human community. Evidence of these proceedings stretches as far back as the ninth century and continues even into the twentieth century. As with the examples from ancient Greece, there is no indication that these legal proceedings against inanimate objects and animals served as proxies for actions against negligent or culpable owners. Instead, we again see communities constructing narratives of guilt after the breach of a social norm and then creating a symbolic way of cleansing the community to preserve the societal order.
143
The proceedings against animals and inanimate objects, both in (arguing that the punishment for such murders "does not serve the purpose of improvement or deterrence but that of expiation of the family of the killed man."). Oddly, Strauss does not mention that the act might be seen as a crime against the community's order, despite his focus on punishment as safeguarding the health of the regime elsewhere in his discussion of murder. See id. at 134.
See 3 JAMES G. FRAZER, FOLK-LORE IN THE OLD TESTAMENT 421 (1918).
According to Hyde, the axe was acquitted each year. See Hyde, supra note 124, at 699. However, the actual disposition of the axe is immaterial to the basic point that the inanimate object was tried in order to cleanse the community of a moral taint.
142. Hyde, supra note 124, at 699. 143. As is clear from this discussion, the various traditions with regard to legal action against inanimate objects and animals appear to have transformed over time, and undoubtedly the cultural meaning ascribed to the rituals changed as well. Nevertheless, the narrative of guilt and the notion of ritual cleansing appear to survive throughout the various permutations of this tradition.
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where, in the Book of Exodus, an ox that killed a human being was sentenced to death by stoning, and its flesh could not be eaten.'" The punishment of stoning is a distinctive sentence in the Bible, reserved for only a few types of crimes. In those cases, there is no designated "executioner," for the community assembled is the common executioner of the sentence. Offenses that entail this mode of execution must therefore be of a character that, either in theory or in fact, "offend" the corporate community or are believed to compromise its most cherished values to the degree that the commission of the offense places the community itself in
The Biblical treatment of the ox indicates that, as in ancient Greece, actions against non-human transgressors were treated as crimes against the community as a whole. Moreover, it was irrelevant whether or not the ox was "morally" guilty. Rather, the guilt was treated as an objective contagion that "must be eradicated in the most public way, and the public must participate in the act of eradication as a demonstration that it is consciously and effectively restoring the order that had been disturbed."' 46 In addition to this Biblical command, the English law of the deodand also derived from reaction to the ancient tradition of the blood feud, wherein the kin of the deceased would seek vengeance against whomever was the cause of the death.' 47 To stop the cycle of violence caused by these feuds, communities adopted codes intended to persuade the relatives of the deceased to accept pecuniary compensation rather than exacting their revenge in blood." This 145. Finkelstein, supra note 121, at 26-27. Stoning is also called for in the Bible as a punishment for worshiping foreign gods, being a disloyal son, being a non-virginal bride, and engaging in adultery, child sacrifice, sorcery, necromancy, blasphemy, sedition, and violation of the Sabbath. See id. at 27. "The common denominator of all the offenses entailing the punishment of death by stoning is that they are thought to strike at the moral and religious fibers which the community as a whole sees as defining its essence and integrity. Such crimes, in other words, amount to insurrections against the cosmic order itself." Id. at 27-28. The various offerings appeased both the kin and the community and therefore restored harmony. " ' The ninth-century Anglo-Saxon laws of Alfred the Great blended the Biblical tradition with these offerings and created a proceeding resembling forfeiture that later became known as deodand in the English common law.' Under this code, rather than condemning an animal transgressor to death by stoning, the animal was surrendered to the authorities for retribution. "5 In addition, if a tree fell on someone, the victim's kin were permitted to take the tree in order to expiate the death.' 56 Significantly, the guilty object was given to the kin not as compensation for the loss suffered, but rather as an object upon which their vengeance must be wrought before the dead person could lie in peace."
Ultimately, the Crown replaced the kin as the prosecuting entity. " ' The word "deodand" derives from the Latin phrase "deo dandum," which literally means "given to God."' 59 Thus, the offending object "was forfeited to God, that is, to the King, God's Lieutenant on 149. Finkelstein, supra note 99, at 181; see 2 HOLDSWORTH, supra note 147, at 52-53 (discussing deodands after stating that "[wie have seen that there are some traces in AngloSaxon law of noxal liability").
150. 158. See LEVY, supra note 3, at 11 ("[Tlhe guilty object required community atonement by providing compensation to someone in charge, like a chieftain or king. He was the one responsible for keeping the peace that had been shattered by the homicide, even if it was accidental.").
159. Id. at 7.
earth, to be distributed in works of charity for the appeasing of God's wrath."'' Indeed, the King originally used money collected as a result of the deodand to fund a mass for the dead person's soul,' 61 emphasizing the connection between forfeiture and religious expiation.
Many instances of deodand forfeitures exist in the historical literature.' 62 An early treatise refers to mischances involving falls from trees, ships, boats, carts, horses, and mills, and decrees that the objects causing the death in these cases shall be adjudged deodands.' 63 Another history refers to horses, oxen, carts, boats, millwheels, and cauldrons as the most common deodands.' Thus, for example, a boat that capsized, causing a fisherman to die, was beached, cursed, and allowed to rot," 6 a horse that carried a man over a cliff or into water, drowning him, was forfeited." 6 Deodand proceedings were decided by a twelve-person jury, as in trials of human beings.' 67 The jury actively investigated the occurrence to determine whether the object had actually caused the death in question." 6 If so, the object was forfeited or accursed.' 69 However, inanimate objects involved in the death of a human being were not always found guilty. For example, if a person were thrown from a horse and hit a tree trunk, the horse was guilty, but not the tree, 70 presumably because the tree had not moved during the incident. 7 Likewise, if an adult "getting up a cart by the wheel to 160. 3 COKE, supra note 144, at 57; see also 2 POLLOCK & MAITLAND, supra note 157, at 473 (quoting Coke as part of their explanation of deodands).
161. See 1 MATTHEW HALE, THE HISTORY OF THE PLEAS OF THE CROWN 424 (R.H. Small 1847) (1680) ("Anciently, it seems, when any person came suddenly by his death by the accidental agency of any animate or inanimate chattel, the chattel was to be given to the church for masses for the soul of the deceased.").
162. are not forfeit till the death be found, which is regularly by the coroner.., and hence it is, that these goods... cannot be claimed by prescription, because there must appear a title to them by matter of record, before they are forfeited."); see also 1 BRITTON, supra note 163, at 16 ("And of those drowned in fountains and wells, we will, as in the other cases, that the coroners admit to mainprise the first finders, and enroll their names and the names of their pledges; and of those who have come to their deaths by carts or mills, and in the like cases, let the coroner make his inquests and enrollments as above directed where persons are drowned.").
169. See Hyde, supra note 124, at 729.
See 3 JAMES F. STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND 77 (London, MacMillan 1883).
171. See 1 BLACKSTONE, supra note 144, at *300-01(discussing the difference in treatment under the law of deodand between objects that move and those that do not). Berman gather plums" fell and was killed, the wheel was a deodand, but if a child under fourteen fell from a cart or horse, it was not a deodand, "because [the child] was not of discretion to look to himself," and so the cart or the horse could not be blamed.' If, however, a cart ran over a child, or a tree fell and killed him, or a bull gored him, then it was deodand, because it went out of its way to kill him.' 73 In determining which object to count as a deodand, fine distinctions were sometimes made. For example, if a person were carried under the wheel of a mill, the wheel would be forfeited, but not the entire mill.' 74 Similarly, "[i]f a weight of earth fall upon a worker in a mine and kill him, the weight of earth is forfeit, not the whole mine."' 75 However, if a tree fell, hitting the branch of another tree, and that branch in turn hit a person, both the falling tree and the arguably innocent branch were forfeited. 7 ' The law of deodands migrated to the American colonies and entered the legal annals of this country as well." Thus, an inquest before a jury was held on January 31, 1637, regarding the body of a planter who had been felled by a falling tree. According to the trial record, "the jurors aforesaid, upon their oath aforesaid, say that the said tree moved to the death of the said John Bryant; and therefore find the said tree forfeited to the Lord Proprietor." 7 s Likewise, under a Massachusetts statute of 1648, a dog that killed sheep could be hanged. 179 One commentator reports that, at least through the eighteenth century, deodand forfeitures appear to have been accepted in this country as "routine procedure. ' 
. ).
178. MORRIS, supra note 154, at 227 (quoting 4 ARCHIVES OF MARYLAND 9, 10 (W.F. Browne ed., 1883)).
179. See id. at 229. In addition, if the owner had knowledge of the dog's dangerous habits, the owner would pay a fine over and above the forfeiture of the animal, see id., again suggesting that the action against the animal was considered to be wholly separate from any possible action against the owner. Although the action against the dog can be seen as a safety precaution to remove a dog that might still be dangerous, such an explanation does not account for why a legal proceeding, or indeed a public hanging, was thought necessary.
180. Id.; see also Karraker, supra note 177, at 712-17 (discussing deodand practice in Virginia and Maryland).
prosecutions were initiated against vessels by name. As Holmes observed: "It is only by supposing the ship to have been treated as if endowed with personality, that the arbitrary seeming peculiarities of the maritime law can be made intelligible.
In continental Europe, legal proceedings against animals constructed a similar narrative of guilt attaching to a non-human actor. 182 When a domesticated animal caused the death of a human being, the beast was treated in all ways possible as a human criminal. Animals were confined in human prisons and subjected to the same treatment as human prisoners. 83 Once the trial began, it too was conducted just as if the defendant were a human being. Both the prosecution and defense were represented by professional advocates.'" Witnesses and evidence were heard prior to punishment. And though the animals were usually found guilty, such a verdict certainly was not assured. For example, in 1457 the sucklings of a sow that had murdered a fiveyear-old child were included in the indictment. They had been found at the scene of the crime stained with blood, but "in lack of any positive proof that they assisted in mangling the deceased, they were restored to their owner, on condition that he should give bail for their appearance, should further evidence be forth-coming to prove their complicity in their mother's crime."" 8 s Likewise, in 1750 a man and a donkey, discovered in an act of copulation, were both charged with bestiality, but while the man was sentenced to death, the donkey was subsequently acquitted on the ground that she was the victim of violence and had not participated in her master's crime of her own free will." 8 At trial, the defense had presented a statement signed by many inhabitants of the commune stating that they had known the donkey for four years, that she had always shown herself to be virtuous and well-behaved both at home and abroad, and that she had never given occasion of scandal to anyone. Therefore, "they were willing to bear witness that she is in word and deed and in all 181. HOLMES, supra note 11, at 25. Although some commentators point out that admiralty seizures and deodand forfeitures were different types of actions under the English common law, see supra note 11, both employ the idea that objects can be guilty of a crime and therefore can be linked for the purposes of this analysis.
182. For a more complete discussion of these animal trials, see Sometimes the animal was actually dragged through the streets, as was the practice with a human criminal." 9 If it managed to escape, an effigy was burned, again mirroring the treatment of human defendants."' Animals were even put in the rack prior to the execution in order to extort confessions." 2 "It is not to be supposed that, in such cases, the judge had the slightest expectation that any confession would be made; he wished merely to observe all forms prescribed by the law, and to set in motion the whole machinery of justice before pronouncing judgment." ' 93 In contrast to the murder and bestiality cases, many other trials of animals involved large groups of pests that caused hardship throughout the community or created a public nuisance. In these instances there was neither a single victim nor one animal to hold responsible, and the entire rural commune prosecuted the case." Because no individual could be punished, these trials often ended with an ecclesiastical tribunal placing anathemas 1 5 and excommunications on the guilty parties. Again, advocates were hired to represent the animals, and the trials often dragged over long periods of time as defense counsel raised numerous objections ranging from a claim of insufficient notice" 9 to the argument that the animals were simply obeying God's command to seek sustenance on Earth, thereby immunizing them from human punishment. 1 " Although some commentators have attempted to justify the practice of trying inanimate objects and animals as a form of punishment for negligent owners, 198 repeatedly to the offending agent as the guilty party and nowhere adopt a narrative invoking negligence principles. To the contrary, one court observer during the reign of Henry VIII stated: "Where a man killeth another with the sword of John at Stile, the sword shall be forfeit as deodand, and yet no default is in the owner." ' Indeed, the prosecution of the guilty object sometimes substituted for any criminal action against the human malefactor." Thus, it was said that "[i]f a man by misadventure is crushed or drowned or otherwise slain, let hue and cry at once be raised; but in such a case there is no need to make pursuit from field to field and vill to vill; for the malefactor has been caught, to wit, the bane [the slaying object]."" 2 1 Even on those occasions when a human being was tried for murder, the forfeiture of the object that caused the death was a separate part of the proceedings.'°O liver Wendell Holmes, in his noted survey of the common law, observed that the deodand actions were not based on the fault of the owner. Holmes pointed out that, if they had been, then the forfeiture would be pursued against the individual who was the owner at the time the object or animal did the harm. However, that was not the case. Rather, "[t]he action followed the guilty thing into whosoever hands it came." '2 3 Thus, if an animal had been sold to a new owner by the time the action was brought, the new owner still lost possession of the transgressing beast, despite having no possible responsibility at the time of the transgression.' Likewise, an object could be forfeitable even if it were the property of the person who had died. 5 424 ("The notion upon which deodands have been principally levied in our own times, and which appears indeed to have been always considered as, partly, the reason of the law, has been that they operate as a sort of penalty on carelessness, tending to make the owners of chattels of a dangerous character, more cautious in using them.").
199. Quoted in HOLMES, supra note 11, at 23 (citing "a book written in the reign of Henry VIII, about 1530"); see also MORRIS, supra note 154, at 229 (recounting a 1680 forfeiture of a horse that killed a person despite the owner's claim that he did not know the horse was "ill Condicioned").
200. While it is certainly true that an action against a guilty object or animal might therefore function as a substitute punishment for the owner, the important point is that the two guilts were conceptualized as distinct from each other. Moreover, as discussed infra, had the forfeiture been treated solely as punishment against a negligent owner, then forfeiture would have been pursued against the individual who was the owner at the time the object or animal caused the harm. However, as Oliver Wendell Holmes has noted, that was not the case. See HOLMES, supra note 11, at 11. Proceedings against animals and inanimate objects appear to have continued into the modern era. When the British finally abolished deodands in 1846,2° one member of Parliament remarked that the law of deodands was still being "called into action weekly." 2 ' Moreover, just as the movement to abolish deodands was gathering momentum in England,' the Supreme Court of the United States, in The Palmyra" and Harmony, 2 1° adopted the concept of finding objects guilty, " thereby insuring that the tradition would endure. And sociologist E.P. Evans, who has gathered the most complete listing of animal trials to date, cites over two hundred cases occurring between 824, when moles were tried in the valley of Aosta, 212 and 1906, the year of his writing, when a dog was sentenced to death in Switzerland.
2 1 3 As recently as 1994, the Governor of New Jersey banished from the state a dog that had bitten a person, ending the dog's three-year incarceration on death row. 14 
III. FORFEITURE'S SYMBOLIC NARRATIVE AND CURRENT FORFEITURE DOCTRINE
Philosopher Wilhelm Dilthey wrote that "reality only exists for us in the facts of consciousness given by inner experience. '21 5 But for every experience there is a wide range of possible meanings that can be assigned." 6 And for every possible meaning there are a wide range of stories one can tell. Thus, the way in which we describe or conceptualize an experience ultimately creates the meaning we 177, at 714-15 (discussing deodand forfeiture of the chain on which a person hanged himself).
206. For a discussion of the abolition of deodands in England, see Finkelstein, supra note 99, at 170-71.
207. LEVY, supra note 3, at 19. 208. See Finkelstein, supra note 99, at 171-72 (tracing the "crisis" that developed beginning in the early 19th century regarding an increase in wrongful deaths due to the advent of stagecoaches and railroads, and arguing that this crisis led to the abolition of deodands).
209 Feb. 3, 1994 , at A21 (comparing the case to medieval animal trials). Although the dog was never formally charged with a crime or put on trial, the banishment mirrors the Greek custom of exiling guilty objects beyond the boundaries of Athens.
215. WILHELM DILTHEY: SELECrED WRITINGS 161 (H.P. Rickman ed. & trans., Cambridge Univ. Press 1976).
216. See KERTZER, supra note 15, at 3-4 ("Human reality is not provided at birth by the physical universe, but rather must be fashioned by individuals out of the culture into which they are born.").
31
Berman: An Anthropological Approach to Modern Forfeiture Law Published by Yale Law School Legal Scholarship Repository, 1999 discover in that experience.21 "All we... have to work with is the presentation of events in the vehicle of narrative discourse." ' 218 Therefore, "our understanding of events as they happened out there, in the world, is an inference we make, a normalized chronology and causality we intuit from what the narrative tells us." ' 219 If legal proceedings function, at least in part, as cultural storytellers, then it is essential not only to explain the rationale behind a given legal proceeding, but also to take seriously the way in which the proceeding constructs reality through its narrative. 2 " Unfortunately, from the beginning, commentators have ignored the narrative constructed by trials of non-human transgressors. These commentators have rejected the idea put forward in the trials that inanimate objects and animals could indeed be considered guilty of crimes and have instead sought more "rational" explanations for the longevity of the practice. This Part begins with a brief survey of these purported rationales and argues that, although the various justifications may well have some validity, they are necessarily incomplete because they require the commentator to discount the language of the proceedings themselves.
Thus, instead of viewing these trials as built on a legal fiction, we must consider the idea that the object or animal was actually conceived of as a guilty party. Accordingly, this Part discusses these trials as "status degradation ceremonies" that served to reinforce the communal order by casting out a transgressor. In this view, the nonhuman instrument of death or destruction is considered to be tainted by the incident and is therefore symbolically forfeited in an action independent of any proceeding against a culpable human being. Finally, this Part returns to the Supreme Court's decisions in Bennis and Ursery to see whether any aspect of this narrative survives in contemporary American forfeiture doctrine.
217. See Edward M. Bruner, Experience and its Expressions, in THE ANTHROPOLOGY OF EXPERIENCE, supra note 14, at 3, 7-12.
218. Brooks, supra note 14, at 17.
219. Id.; see also DAVID CARR, TIME, NARRATIVE, AND HISTORY 57-72 (1986) (arguing that narrative is not something we impose onto the events and phenomena we experience, but is rather the way we experience those events and phenomena). 220. Indeed, Lawrence Lessig goes so far as to claim that social meanings so construct the dominant reality of a society that they are "in an important sense nonoptional. They empower or constrain individuals, whether or not the individual chooses the power or constraints." Lessig, supra note 109, at 955. while such a formulation may over-emphasize somewhat the powerlessness of individuals to forge new social constructions of reality, there can be no doubt that narratives, or social meanings, are "forces to be reckoned with, by the weakest as well as the strong." Id. (internal quotation marks and footnote omitted).
Berman
A. Explanations and Justifications for Legal Proceedings Against Inanimate Objects and Animals
From the outset, scholarly criticism accompanied the practice of trying inanimate objects and animals. The earliest commentary on animal trials in Europe is found in a treatise by Philippe de Beaumanoir from 1283.221 Beaumanoir condemned the practice as juridically meaningless and invalid, because he believed that all crime presupposes intent, and beasts possessing neither knowledge of good and evil nor malicious intentions could not be held responsible for their actions. 222 This argument was a recapitulation of positions taken by other critics. Earlier in the thirteenth century, Thomas Aquinas, in his Summa Theologiae, questioned whether it was even permissible to curse irrational creatures. 2 " He argued that curses and blessings could only be pronounced on beings capable of receiving evil or good impressions from them, and so such spells should be aimed only at rational and sentient beings. 22' Because animals were devoid of understanding, they could not, in Aquinas's view, commit a wrong. 22 Although he acknowledged the existence of Biblical spells visited upon non-rational beings, Aquinas explained that these curses were actually aimed at human beings who would be directly affected. 22 ' For example, when God cursed the earth, the true targets were human beings who would be punished by its sterility. 2 27 Aquinas concluded that, if animals are regarded as creatures coming from the hand of God and employed by Him as agents for the execution of His judgments, then cursing them constitutes blasphemy. 2 1 On the other hand, if animals are treated as lesser, non-rational creatures, then cursing them is "idle and vain and consequently unlawful.
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Most ecclesiastical opinion agreed with Aquinas. If animals were ravaging the communities, it must be the devil's work, and so the proper course of action was for the people to repent their sins rather than put the animals on trial.Y Indeed, defense counsel at many of these trials argued that, because the pests clearly were sent to punish sinful human beings, they should be regarded as agents of God, making it useless and indeed blasphemous to prosecute them. Instead, repentance would be the only effective means of combating the beasts, for only then might God remove the scourge. 31 The evidence indicates, however, that this argument rarely prevailed at trial. Instead, the validity of animal prosecutions was upheld, and the trials were combined with various rites of religious purification. Thus, prior to any trial that might involve an exorcism, the entire commune formed processions of prayer and repentance. It was only if these religious means failed that the trial could begin. 32 These activities might seem to indicate that animals were punished because they were seen as the embodiment of Satan. However, the sentences against the animal pests usually stated only that the animals were harming human beings, not that they were agents of the devil. 233 Even the precedents cited were invariably curses of earthly animal nuisances, with no mention of any supernatural element at work."
The English law of the deodand also faced strong criticism. As early as the thirteenth century, Henry de Bracton, in his discussion of the laws of England, opined that the deodand practice was unreasonable. 3 Pollock and Maitland attributed the proceedings against inanimate objects to "that unreasoning instinct that impels the civilised man to kick, or consign to eternal perdition, the chair over which he has stumbled." 236 Similarly, other critics dismissed the proceedings as the product of "the animism of primitive man."" According to this theory, human beings erroneously endowed objects with both a soul and human (or superhuman) mental facilities. 23 s However, as discussed in Part II, the common law of the deodand developed from the Biblical command regarding the goring ox and the Gothic tradition of "noxal surrender," whereby the kin of the deceased took vengeance on a symbolic object rather than perpetuate a blood feud. Neither of these sources appears to rely on the notion that the object or animal acted with some kind of guilty intent, as a human being might. Thus, animism is, at best, an incomplete explanation. Blackstone, while dismissing the "superstitious" origins of deodands as derived from "the blind days of popery," nevertheless attempted to justify the practice on the ground that it helped to deter negligence." Under this theory, misfortunes leading to accidental death were partly the result of "the negligence of the owner" of the property, "and, therefore, he is properly punished by such forfeiture. 2 " Hale similarly expressed the idea that forfeiture of the deodand induced better care."' While this justification continues to resonate in some of the modern Supreme Court forfeiture opinions," 2 it too provides only a partial account, for, as Holmes pointed out, if the object or animal had been sold prior to forfeiture, the new owner would suffer the loss, not the allegedly culpable owner. 243 In addition, even objects owned by the victim were sometimes considered deodand."
The Supreme Court has, on occasion, offered one further justification for the forfeiture tradition. In certain circumstances it is very difficult both to track down the owner of an object that has caused harm and to determine whether the owner actually knew about the illegal activity. Thus, by proceeding against the object in rem, the government is spared the difficulty of finding the owner or proving the owner's guilt. 2 " 5 Although this justification may or may 239. 1 BLACKSTONE, supra note 144, at *300-01. 240. Id. at *301. Even Blackstone recognized, however, that the object itself was considered "an accursed thing," thereby suggesting that, through forfeiture, the object was purified and lost its taint.
241. See 1 HALE, supra note 161, at 424 ("The notion upon which deodands have principally been levied in our own times, and which appears indeed, to have been always considered as, partly, the reason of the law, has been that they operate as a sort of penalty on carelessness, tending to make the owners of chattels of a dangerous character, more cautious in using them."). not be sensible as a policy matter, it is, like the negligence theory, an inadequate description of the history of deodands. There is no indication that these proceedings were conceived as a form of strict liability penalty for particularly dangerous items. Moreover, this theory still does not explain why an object causing harm to its owner would nevertheless be considered a deodand.
Finally, modern critics have pointed out that deodands provided a source of income to the king and his feudal lords, explaining the longevity of the practice on economic grounds. 2" However, as historian Esther Cohen points out, killing an animal often deprived the king and the feudal lords of revenue. 247 It is difficult to see the economic benefit to be gained from the forfeiture of a wheel or a tree branch or a clod of dirt. Similarly, in Bennis, the seizure of the car was not an economic benefit for the government. Indeed, the trial court found that there were no net proceeds from the sale of the car. 2 " More importantly, even if the ultimate longevity of the practice is explicable partially on economic terms, the particular language used to conceptualize the proceeding is not. Thus, it may be less important to explain why the practice survived than to examine the narrative of guilt that surrounded the practice and the social meaning that this narrative created.
Indeed, although all of these varied theories about the trials of inanimate objects and animals undoubtedly have some explanatory value, none provides a completely satisfactory account of the practice because none attempts to understand the trials on their own ("The law.., precludes evasions by dispensing with the necessity of judicial inquiry as to collusion between the wrongdoer and the alleged innocent owner."); Harmony v. United States, 43 U.S. (2 How.) 210, 233 (1844) (forfeiture applies "without any regard whatsoever to the personal misconduct or responsibility of the owner thereof. And this is done from the necessity of the case, as the only adequate means of suppressing the offense or wrong, or insuring an indemnity to the injured party.").
246. Berman terms. After all, these proceedings were public spectacles, conducted with the active participation of the community. 249 The trials not only adjudicated conflicts but also constructed a way of understanding and coming to terms with grave misfortunes or freak accidents. Thus, even if one or a combination of the theories described above explains why these trials persisted, those theories do not help us to see the possible cultural significance embedded in the narrative of guilt that the trials constructed.
B. Narratives of Degradation
Most modern writers who have discussed the social function of trials have emphasized the courts' chief role as dispute resolvers. 5 However, it is important to see that trials also function as cultural storytellers and that legal processes provide narratives that permit the community to respond to the breach of a social norm. 25 ' Thus, trials not only redress the harm to a community by punishing a guilty individual; they also "perform the laws" ' 252 so that the community can reenact a sense of its own order and redraw its boundaries. The tainted transgressor is therefore reduced in status, reclassified as an "other," and symbolically removed from the polity.
Social scientist Harold Garfinkel has called this type of ritual a "status degradation ceremony," defined as "[a]ny communicative work between persons, whereby the public identity of an actor is transformed into something looked on as lower in the local scheme of social types." ' 53 According to Garfinkel, the act of expressing 249. See COHEN, supra note 117, at 74:
[T]he public watching legal rituals was, despite its ostensible passivity, perhaps the most important element in the entire picture. Unless the spectacle spoke the language of the audience, used its symbols and cultural perceptions, the entire purpose of the exercise was lost. The judge in his gallery viewing a stage set at his orders and the spectator in the crowd looking, jostling and being jostled, shouting assent or dissent, were both participants in the legal drama. 251. See Berman, supra note 182, at 314 (describing trials as "performative rituals that allow a community to respond to the breach of a social norm").
252. Hariman, supra note 111. 253. Garfinkel, supra note 118, at 420. moral indignation towards a transgressor of the established order reinforces group solidarity. Indeed, he describes a degradation ceremony as "a secular form of communion. ' A degradation ceremony can be particularly useful in cases where the transgressor is not a human being. When statues fall from the sky or pigs kill a small child or the branch of a tree crushes someone, there is a sense of disorder and irrationality that the society's institutions must address: "Such random acts of violence caused by insensate agents bring a deep feeling of lawlessness: not so much the fear of laws being broken, but the far worse fear that the world might not be a lawful place at all." ' 255 By permitting the community to reaffirm its boundaries and reestablish its solidarity, a status degradation ceremony helps to impose order on a world of random violence. And while it is unclear whether communities considered the guilty animals or inanimate objects actually to have lost status as a result of legal proceedings against them, it is significant that these proceedings mirrored the trials of human perpetrators and relied on the same ritualized forms of justice. Therefore, the form of the status degradation ceremony, with its focus on community purification, was retained.
The legal proceedings against inanimate objects and animals discussed in Part II thus can be understood as status degradation ceremonies that helped to heal the community in at least two ways. First, the trials asserted the moral order of the community by defining the offending animal or object as guilty of a crime. Then, the proceedings performed an act of purification by removing the transgressor from the community, either through banishment, forfeiture, excommunication, or execution. And although action might also be taken against a human agent involved in the killing, such action was seen as entirely distinct from the proceedings against the non-human agent. As in the forfeiture of the sword owned by John at Stile," 6 the blight on the community included both the agent of lawlessness and the symbolic object.
C. Symbolic Forfeiture and the Supreme Court
To many observers, the Supreme Court's decision in Bennis v. Michigan was both irrational and inexplicable. Indeed, the holding unleashed a torrent of media criticism," and law review articles as 254 an angry reaction from Stefan B. Herpel, the lawyer who represented Tina Bennis: "I think it's an outrageous decision, and I'm shocked and mystified by Justice Ginsburg." 263 Nevertheless, the history of proceedings against inanimate objects and animals may shed some light on both the Court's opinion and Justice Ginsburg's concurrence. As in those proceedings, John Bennis's 1977 Pontiac can be seen as a symbol of the breakdown of the community's moral order. Thus, perhaps it is not so surprising that the authorities might wish to remove the object itself in addition to sanctioning the guilty individual, or that forfeiture law might permit such a symbolic "banishment."
Indeed, the Bennis case arose from a Detroit anti-prostitution campaign called "Operation Save Our Neighborhood," which was created specifically in response to a demand by residents of north central Detroit for relief from the blighting effects of vice."' At trial, the judge referred to testimony from neighborhood residents attesting to the scourge of prostitution in the area. 265 For example, the judge described one resident who "has had to... put up with the acts and frustrations of those engaging in some forms of [prostitution] activity in front of her home" at all times of the day and night, 365 days a year. 2 " According to the judge, "[she] cannot even walk along Eight Mile Road now;... even when she wants to go for a little walk in the morning, she has to have her husband trailing behind her .... ,26' Another witness complained that his young son had seen acts of prostitution in cars parked near the very corner John Bennis chose. 2 "
In such a blighted neighborhood, the cars themselves, driven by various men cruising the streets soliciting prostitutes, are one of the most visible symbols of the breakdown of order. 69 Indeed, according to the Wayne County prosecutor, "[o]ver sixty percent of the 'johns' and other customers of vice markets operating in Detroit are nonresidents, and over ninety percent are non-residents of the particular neighborhood suffering the unpleasantness."" 27 As the Michigan Supreme Court held, "[w]here testimony surrounding proof of an incident of prostitution unequivocally establishes that the neighborhood has a reputation for prostitution, the property contributing to the continuance of the nuisance may be abated pursuant to the statute. To hold otherwise ... would permit the continuing blight of neighborhoods." 27 ' For a community that has witnessed the collapse of its order, the cars themselves might be seen as symbolically guilty. Accordingly, the Save Our Neighborhood initiative attempted to restore equilibrium to the neighborhood in part by seizing the "tainted" automobiles and "banishing" them through forfeiture. Although the forfeitures also undoubtedly have a deterrent effect, it is important to note that, in this case at least, John Bennis was prosecuted for indecency, and the legislature could easily have imposed an additional fine or otherwise increased the punishment for such a crime. However, additional punishment aimed at the human transgressor would not have the same symbolic value as the act of seizing the car itself. Moreover, it is difficult to see what deterrent effect the seizure could have had on Tina Bennis, who admittedly was powerless to prevent her husband from using their jointly owned car. 272 Thus, while both the majority opinion and Justice Ginsburg's concurrence speak of "deterrence," these references seem to be focused not so much on deterring specific individuals, but on deterring criminal activity in the larger sense by ridding the community of the instrumentality and symbol of vice. Chief Justice Rehnquist's opinion for the Court concludes that "[t]he Bennis automobile.., facilitated and was used in criminal activity," and observes that the activity in question "contributes to neighborhood deterioration and unsafe streets. '27 3 And Justice Ginsburg's concurrence, so surprising to Court observers, explicitly rejected the dissent's contention that the government had "embarked on an experiment to punish innocent third parties. ' 27 1 Instead, she stated 270. Ward, supra note 248, at 111 n.22; see also Bennis, 527 N.W.2d at 491 ("Vehicles that enter the neighborhood in order to solicit acts of prostitution are being used for the continuance of this nuisance.").
271. simply that "Michigan has decided to deter Johns from using cars they own (or co-own) to contribute to neighborhood blight, and that abatement endeavor hardly warrants this Court's disapprobation." ' 275 Such statements may seem manifestly unfair when viewed from the perspective of Tina Bennis's moral culpability. But when considered in light of the centuries-old tradition of banishing objects and animals to preserve the community's order, these conclusions may be more intelligible. Similarly, many commentators criticized United States v. Ursery because they saw the civil forfeitures at issue as a second punishment heaped upon the owners. 276 But again, if one views this decision in light of forfeiture history, the result may not be as surprising. After all, actions against the object or animal have always been viewed as separate from the prosecution of a culpable individual.
Moreover, as we can see from Bennis itself, the seizure of an object may well serve separate societal values from the punishment of the individual. For example, in 1996 a homeless man living in an impoverished neighborhood in West Palm Beach, Florida, burned down an abandoned "crack house" in what he described as an effort to save a blighted community. 277 Significantly, the man, Samuel Mohammed, did not direct his wrath at the individuals who had perpetrated drug deals at the crack house. In fact, he stated that he did not bear any malice towards the individual dealers, users, and prostitutes in the neighborhood. 7 Rather, he was concerned with rescuing a community "on the verge of self-destruction." ' 27 9 Thus, it is perhaps not surprising that Mohammed moved against the house itself, the symbol of a neighborhood that had been laid waste by gang warfare, violence, and poverty.' And for that action, many recognized Mohammed as a hero; although he was charged with arson, he was ultimately acquitted by a jury." ' The Ursery Court appeared to recognize that forfeiture serves a societal value wholly separate from the punishment of a culpable individual. The majority opinion refers to in rem forfeitures as "remedial" actions brought by the State and distinguishes these Berman actions from punitive in personam penalties. u2 The distinction is significant, because while a punitive penalty, by definition, focuses on punishment of an individual transgressor, a remedial action is brought against the object not as punishment, but as remedy for the harm suffered by the community as a whole.
This conception echoes the deodand tradition and its use of forfeiture as a means of preserving "the King's peace," rather than either punishing the owner or offering redress to a private party. Indeed, because deodands were considered a public remedial action that made the community whole after a wrongful death, it is not surprising that the English Parliament established a private wrongful death action at the same time that it abolished deodands. 5 3 The forfeiture action had previously been deemed to supersede the system of private retributive justice because the party to be made whole was the community. ' Thus, Ursery, despite its absence of any explanatory rationale, can be understood to endorse the notion that forfeiture is a remedial action against an object to make the community whole rather than a punishment directed at an individual. Like the javelin that accidentally kills a boy, or the mill wheel that grinds a person to death, the object may become a tainted symbol of the wrongdoing, and the community may seek forfeiture to remedy the breach of the social norm and restore the society's equilibrium.
IV. CONCLUSION
It is always possible, of course, to jettison history. Numerous legal practices with long historical pedigrees have fallen into disfavor because they no longer accord with contemporary notions of justice. The prosecution of legal actions against inanimate objects may be one such practice that has outlived its rationale. As stated at the outset, this Article takes no normative position on this question or on the wisdom or efficacy of modern forfeiture law generally.
However, it will not do for those who support the status quo simply to invoke the long tradition of the deodand as if history alone could justify contemporary legal doctrine. Conversely, critics of forfeiture law cannot simply dismiss this history as the irrational product of a primitive mind. As one commentator has noted, the trial of an object or animal "was not a game. It was undertaken for the good of society, and if properly conducted it was intended to bring social benefits to the community-benefits, that is, to human beings." 285 Thus, both sides must acknowledge and attempt to understand the historical practice in its social context.
We can never know for certain why communities conducted legal actions against inanimate objects and animals. However, we can attempt to understand the roles such trials may have fulfilled and the narratives of justice those trials may have constructed. Indeed, this
Article has argued that modern forfeiture law may fulfill similar roles and construct similar narratives. By analyzing the history of these seemingly irrational proceedings, we may gain a more nuanced understanding of current doctrine.
Moreover, once we take seriously the idea that forfeiture actions exist as much to heal the community as to punish the owner, we are able to identify various ramifications and avenues for further study. For example, psychological and sociological research might reveal whether the removal of a symbol of neighborhood blight (for example, a car that is recognized in a community as a drug courier vehicle) actually brings therapeutic benefits over and above the arrest of the human perpetrators. If so, then discussion of forfeiture policy could be informed by current scholarship regarding the use of "social norms" ' to enforce societal order through such practices as shaming rituals.7 Under this view, we might be concerned that modern forfeiture practice does not always seem calculated to achieve a symbolic cleansing or a community catharsis. As we can see from the large number of people who turned out to watch as the contents of O.J. Simpson's home were carted away,' there may be a perceived need for the community actually to participate more actively in the forfeiture event. Therefore, rather than permitting the State to sell the Bennis's car at auction (where, theoretically, a new person could purchase it and begin cruising the same neighborhood for prostitutes), perhaps the car should have been given to neighborhood residents for a ritual destruction, as with the burning of the abandoned crack house.
9 Along the same lines, forfeiture law might be changed to apply only in those instances when the seizure of the object truly has symbolic or therapeutic value. Or, in contrast, we may reject the basic premise that the perceived needs of the community should be allowed to trump individual civil liberties. 2 " But these questions cannot be resolved without first taking seriously the notion that, at least in some situations, forfeiture can have an independent community value and is not simply an irrational and unjust practice built on a devious "fiction." Finally, this study fits within a broader project whereby anthropologists and legal scholars have come to realize that law is in part concerned with the construction of narratives and social meanings that influence the way a community perceives reality. Thus, for every legal question, we must study the language being used to analyze the question, the symbolic content of the proceedings at issue, and the meaning being created. Such inquiry permits us to understand the social role that law fulfills for a community beyond its traditional role in dispute resolution. In the end we must realize that it is not only so-called "primitive" societies that create rituals to make sense of the world. We have legal rituals as well, and the forfeiture of an automobile or a house is not simply a deterrent legal action; it is a symbolic event. Only by recognizing the symbolic content of our own rituals of justice can we begin to decide which legal rules and procedures are truly best.
288. See Rick Orlov, Deputies Seize Items From Home of Simpson, SACRAMENTO BEE, Mar. 29, 1997, at Al ("The arrival of the moving vans and deputies triggered a surge of reporters, helicopters-and sightseers-to the Brentwood community that was beginning to shake the spotlight.").
289. This practice would also remove the objection that forfeiture laws only exist to swell the government's coffers. See supra note 16 and accompanying text.
290. Such a discussion would implicate the more general debate between communitarianism and liberalism as to the proper balancing of community and individual interests. See generally LIBERALISM AND ITS CRITICS (Michael J. Sandel ed., 1984).
